VILLAGE OF SOUTH LEBANON
MEMORANDUM

TO: 		Mayor and Council

FROM:	Gary Vidmar, Village Administrator

RE:	Memorandum 16, First Amendment to the Village of South Lebanon Wholesale Water Service Agreement

DATE:	March 17, 2014

This memorandum accompanies a resolution accepting and authorizing the Mayor and Fiscal Officer to execute the First Amendment to the Village of South Lebanon Wholesale Water Service Agreement with the City of Cincinnati (the “First Amendment”).

Background
The Water Service Agreement Between the City of Cincinnati and the Village of South Lebanon, Ohio (the “Water Agreement”) was signed on June 3, 2010.  The Village began receiving wholesale water service from Cincinnati in January of 2012 after construction of the piping required to connect the two systems was completed.  This service began about one year ahead of schedule. 

In August of 2013, I began having conversations with representatives from Greater Cincinnati Water Works (”GCWW”) about the depletion of South Lebanon’s Water Fund and the serious concerns I had with many of the terms in the Water Agreement, particularly the minimum purchase requirements otherwise known as the “take of pay” requirements.  The meetings and conversations were productive and GCWW demonstrated a willingness to consider my request to modify certain terms of the Water Agreement that would help South Lebanon overcome its inability to meet the minimum purchase requirements listed in Exhibit B of the Water Agreement.

I continued having conversations with GCWW representatives between August and December.  On December 19th, GCWW presented a draft of the First Amendment to me for review and comment.  This Amendment modified some of the terms of the Water Agreement, including a reduction to the take or pay requirements during the early years of the Agreement.  Mr. Bruce McGary and I reviewed the First Amendment draft and prepared an analysis for Council.  This analysis, together with a PowerPoint presentation about South Lebanon’s Water Fund, were presented to Council on January 2nd.  On January 16th I presented an Executive Summary of the Water Agreement to Council and Council had further discussions about the Water Fund and the proposed First Amendment.  On February 6th, Mr. McGary and I presented our revised version of the Amendment to Council for consideration.  At this Council meeting, Council directed Mr. McGary and I to continue negotiating the Amendment with GCWW in an effort to obtain more suitable terms, including, if possible, complete elimination of the take or pay requirements.  

Mr. McGary and I met with GCWW again on February 21st to carry on more discussions about the Amendment.  On March 6th, Carel Vandermeyden, Chief Engineer with GCWW, spoke to Council to give the GCWW viewpoint on the background to the Water Agreement.  Mr. Vandermeyden is the GCWW representative with whom I have been conducting most of my conversations during the past seven months.  

Analysis
Before you is a resolution and the final draft of the Amendment for your consideration.  The major changes that this proposed amendment makes to the present Water Agreement are as follows:

1. Extends the term of the Water Agreement 10 years from June 3, 2048 to June 3, 2058.
2. Adds a requirement for the water provided by Cincinnati to South Lebanon to be “softened”.
3. Future rate increases to Cincinnati’s billing rate for the water service shall be tied to the “CPI Index”.
4. Acknowledges that South Lebanon has made five annual payments of $33,333 that were due on January 1, 2010, January 1, 2011, January 1, 2012, January 1, 2013, and January 1, 2014, for a total of $166,665, to assist with defraying a portion of Cincinnati’s initial cost associated with the water service to South Lebanon.  Adds four additional annual payments of $33,335 that will be due on January 1st of 2015, 2016, 2017 and 2018 for an additional total of $133,340.
5. Reduces the minimum daily (and annual) consumption requirements that are listed in Exhibit B of the Water Agreement.  The lower requirements, particularly during the period between 2013 and 2022, are more in line with the actual recent consumption history of the Village and the updated projections of consumption that have been estimated by Choice One Engineering, the Village Engineer.  

Cincinnati waived the take or pay requirement that was due to be paid by the Village in 2013 for water consumption in 2012.  Cincinnati has agreed to waive the take or pay requirement for 2013 that was due in March of 2014 under the condition that South Lebanon executes the First Amendment by no later than May 1st.  The amount of this bill is $56, 315.70.

GCWW has also submitted a proposal to provide retail water service to South Lebanon.  According to the terms of this retail proposal, Cincinnati would be responsible for full retail service to the Village’s water customers, including operation of the water system in the Village’s service area, maintenance, repair, regulatory compliance, water security monitoring, a comprehensive capital improvement program, new meter reading technology, engineering, billing and customer service.  Staff will assess this retail proposal to determine whether it would be in the Village’s best interest to consider a retail water service contract with Cincinnati at any time in the future.

Policy Options
Council may choose to conduct the first reading of the resolution authorizing the execution of the proposed First Amendment to the Water Agreement as drafted or take no action.

Fiscal Impact
The Amendment to the Water Agreement is expected to immediately begin substantially reducing, but not necessarily eliminating, the annual consumption charges that must be paid to Cincinnati by the Village at the end of each year.  The Amendment will also tie future rate increases to the Consumer Price Index rather than legislation adopted by Cincinnati City Council.  Without this Amendment, the Water Fund may continue to deplete and it may be necessary for the Village to continue borrowing from the General Fund as the Village was forced to do in 2012.


Legislative Process
Council may adopt the resolution after three readings, reject the resolution or take no action.

Recommendation
[bookmark: _GoBack]According to Mr. Vandermeyden, Cincinnati is unwilling to negotiate and further terms in the First Amendment.  Thus, in spite of the opinion of Staff and Mr. McGary that the First Amendment does not go far enough to reduce or eliminate the take or pay requirements, Staff recommends Council adopt the resolution after three readings because there are no other reasonable options at this time.
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