
Memorandum of Understanding
THIS MEMORANDUM OF UNDERSTANDING (“MOU”), the effective date being the last date of execution hereof, is entered into by and between the KINGS LOCAL SCHOOL DISTRICT, an Ohio local school district operating under Title 33, et seq. of the Ohio Revised Code (“KINGS LSD”), and Nick Nelson, in his official capacity as the duly elected Warren County Auditor, empowered pursuant to Chapter 319, et seq. of the Ohio Revised Code, and the VILLAGE OF SOUTH LEBANON, OHIO, an Ohio political subdivision operating under Title 7, et. seq. of the Ohio Revised Code (the “VILLAGE”), who may be referred to separately hereinafter as a “PARTY” or collectively, the “PARTIES”.  

RECITALS:

WHEREAS, property located at 500 Corwin Nixon Boulevard, South Lebanon, Ohio 45065, being identified as Warren County Parcel No’s. 12-02-401-011-1 (County Auditor Acct. # 6811016) and 12-02-401-011-2 (County Auditor Acct. # 6811028), is situated in the corporate limits of the Village of South Lebanon, Warren County, Ohio and in the KINGS LSD (the “Subject Property”); and, 
WHEREAS, for the tax year 2012, the Subject Property was titled in the name of Cincinnati Rivers, LLC; and, 

WHEREAS, the Subject Property was subject to a Tax Incentive Agreement dated Dec. 1, 2005, as amended and restated on May15, 2008, that commenced with the 2006 tax year and is scheduled to end no later than Dec. 31, 2035, wherein the VILLAGE makes service payments in lieu of taxes from the Owner to KINGS LSD, in accordance with the terms thereof; and, 

WHEREAS,  for the real property tax year 2012, on March 21, 2013, Cincinnati Rivers, LLC (“OWNER”) and Kohl’s Department Stores, Inc. (Kohl’s Illinois, Inc.), acting by and through their agent, Karen H. Bauernschmidt Co., LPA, 1370 West 6th Street, Suite 200, Cleveland, OH 44113), filed a[n] [original] complaint against the valuation of the Subject Property in the Warren County Board of Revision (“BOR”) seeking a decrease in taxable value as follows:

	Parcel Number


	Complainant’s Opinion of Value

Column A                      Column B 

True Value                     Taxable Value                  (Fair Market Value)      (35% of              

                                          Column A)
	         Column C

Current Taxable Value

     (From Tax Bill)
	                   Column D

Change in Taxable Value (+ or -)

          (Col. B minus Col. C)

	12024010111*
	$      25,000                   $        8,750
	$      12,930
	$-      4,180

	12024010112
	$ 4,475,000                   $ 1,566,250
	$ 2,136,830
	$-  570,580

	TOTALS
	$4,500,000                    $1,575,000
	$2,149,760
	$-  574,760


and, 

WHEREAS, for the real property tax year 2012, on March 26, 2013, KINGS LSD filed a counter-complaint against the valuation of the Subject Property in the BOR seeking an increase in taxable value as follows:

	Parcel Number


	Complainant’s Opinion of Value

Column A                      Column B 

True Value                     Taxable Value                  (Fair Market Value)   (35% of Column A)
	        Column C

Current Taxable Value

    (From Tax Bill)
	                   Column D

Change in Taxable Value (+ or -)

          (Col. B minus Col. C)

	12024010111*
	$      36,940                   $      12,930
	$      12,930
	$      -0-

	12024010112
	$ 8,560,000                   $ 2,996,000
	$ 2,996,000
	$+805,343

	TOTAL
	$8,596,940                    $3,008,930
	$3,008,930
	$+805,343


and, 

WHEREAS, the BOR in BOR Case # 12-232 heard the complaint and counter-complaint, and by written decision dated 11/04/2013 determined the values sought as identified below not to be justified and instead determined the values indicated below to be justified and the decrease sought was denied:
	Subject Property


	
	County Auditor’s 

Taxable Value
	County

Auditor’s 

Market Value
	BOR’s Taxable Value
	BOR’s

Market

Value
	Cincinnati Rivers’  [Claimed] 

Taxable Value
	Cincinnati Rivers’ [Claimed]

Market Value

	Parcel #

12-02-401-011-1
	Land
	$     12,930
	$  36,940
	$
	
	$8,750
	$25,000

	
	Building
	-0-
	-0-
	-0-
	
	-0-
	-0-

	
	Total
	$     12,930
	$  36,940
	$
	
	$8,750
	$25,000

	Parcel #

12-02-401-011-2
	Land
	$   420,250
	$1,200,720
	$
	$
	$
	$

	
	Building
	$1,716,580
	$4,904,500
	$
	$
	$
	$

	
	Total
	$2,136,830
	$6,105,220
	$
	$
	$
	$

	TOTAL:
	
	$2,149,760
	$6,142,160
	1,950,571
	$5,573,060
	$1,566,250
	$4,475,000


and,

WHEREAS, on Dec. 4, 2013, OWNER filed a Notice of Appeal from said the Decision of the BOR to the Ohio Board of Tax Appeals (“BTA”); and, 
WHEREAS, the BTA has not yet held the hearing on the said appeal; and, 

WHEREAS, the KINGS LSD, the COUNTY AUDITOR, and the VILLAGE desire to collaborate by way of providing support in the form of obtaining an independent fee appraisal to aid in defending against the appeal in the BTA; and,  

WHEREAS, a written proposal was obtained from Samuel D. Koon & Associates, a 

professional commercial real estate appraiser, dated March 3, 2014, a copy of which is attached hereto, in order to obtain evidence for defending against the appeal hearing at the BTA.

WHEREAS, to memorialize the commitments of the Parties for the said collaboration, the Parties desire to enter into this MOU.
NOW, THEREFORE, in consideration of the mutual promises set forth herein, the Parties commit to the following:

1. KINGS LSD, the COUNTY AUDITOR, and the VILLAGE shall cause the written proposal to be executed and returned to the said appraiser, with a fully executed copy provided to each PARTY, thereby authorizing the Appraiser to complete the first Phase only.  
2. KINGS LSD, the COUNTY AUDITOR, and the VILLAGE shall each pay directly to the said appraiser per the terms of the attached proposal, as follows: upon execution of the written proposal, each PARTY shall pay a proportionate one-third (1/3rd) share of $833.33 payable directly to Samuel D. Koon & Associates for the first phase in exchange for the appraiser to conclude a value opinion and provide such opinion verbally to each PARTY. 
3. In the event the KINGS LSD, the COUNTY AUDITOR and the VILLAGE all authorize in writing the second phase being completion of the appraisal report, each PARTY shall pay its proportionate one-third (1/3rd) share totaling $833.34 per PARTY to the said appraiser who shall complete and provide copies of the final written appraisal report to each PARTY. 
4. The Parties acknowledge the attached fee proposal also identified additional fee expenses the said appraiser may have for trial preparation, travel and testimony at the BTA. Nothing in this MOU obligates the KINGS LSD, the COUNTY AUDITOR or the VILLAGE to pay for such appraiser’s fee expenses without amending this MOU in writing to authorize such fee expenses and identifying which party or parties would be responsible for payment of such fee expenses.        

6.
Each Party agrees that it will be responsible for its own acts and omissions and the results thereof and shall not be responsible for the acts and omissions of another PARTY and the results thereof under this MOU.

7.
All notices, requests, demands, and other documentation required or permitted to be given under this MOU shall be provided in writing and will be deemed to have been fully given and received (i) when delivered in writing personally; (ii) when sent by confirmed electronic message or facsimile; (iii) five (5) days after having been sent by registered or certified mail, return receipt requested, postage prepaid; or (iv) one (1) day after deposit with a commercial overnight carrier, with written verification of such receipt, to the following addresses:
Notice to KINGS LSD to:
Kings Local School District
Board of Education
P.O. Box 910
1797 King Avenue
Kings Mills, OH 45034
Ph. 513.398.8050, Ext. 100006
Attn. Mike Mowery, Treasurer
Email: mmowery@kingslocal.net
. Box 

With Copy to:



David C. Dimuzio, Attorney


810 Sycamore Street, Sixth Fl.



Cincinnati, OH 45202



Ph. 513.338.1990



Fx. 513.263.9010



Email: legaltrial@yahoo.com
Notice to the COUNTY AUDITOR to:


Warren County Auditor


Warren County Administration Building

406 Justice Drive, 2nd Fl. 

Lebanon, OH 45036

Ph. 513.695.

Fx. 513.695.


Attn. Nick Nelson, Warren County Auditor

Email: nick.nelson@co.warren.oh.us


Attn. Matt Nolan, Chief Deputy Auditor

Email: matthew.nolan@co.warren.oh.us
With Copy to: 

Notice to the VILLAGE to:


The Village of South Lebanon


Village Administration Building


99 High Street


South Lebanon, OH 45065


Ph. 513.494.2296


Fx. 513.494.1656

Attn. Gary Vidmar, Village Administrator


Email: gvidmar@southlebanonohio.org
With Copy to: 

Bruce A. McGary, Village Solicitor

5300 Socialville Foster Road, Suite 140

Mason, OH 45040

Ph. 513.234.7030

Fx. 513.234.0886

Email: bmcgary@krmlawyers.com
Each Party shall be responsible for notifying the other Party promptly in writing of any change of address.

8.
Miscellaneous.

a.
Nothing contained in this MOU shall be construed to create a partnership or a joint venture between the Parties, nor to authorize either Party to act as a general or special agent of the other Party in any respect, except as specifically set forth in this MOU. Each Party shall independently bear its separate and distinct risk of loss.

b.
This MOU embodies the entire understanding of the Parties with respect to the subject matter hereof and supersedes all other understandings among the Parties with respect to such subject matter.  

c.
If any term, covenant, or condition of this MOU or the application thereof to any person or circumstance shall be held by a court of competent to be invalid or unenforceable, then the remainder of this MOU and the application of any such term or provision to persons or circumstances other than those as to which it is held invalid or unenforceable shall not be affected thereby, and all other terms shall be valid and enforceable to the fullest extent permitted by law.

d.
All of the covenants, conditions, and obligations contained in this MOU shall be binding upon and shall inure to the benefit of the respective successors and permitted assigns of the Parties. This section shall not, however, be deemed to modify the restrictions on assignment contained in this MOU.
e.
Failure to insist upon strict compliance with any of the terms, covenants or conditions hereof shall not be deemed a waiver thereof, nor shall any waiver of any right or power hereunder at any time be deemed a waiver of such right or power at any other time or times. Any waiver of the provisions of this MOU or of a Party’s rights or remedies herein must be in writing to be effective. 
f.
This MOU may be altered or amended only in writing signed by the Parties.

h.
The provisions of this MOU shall be construed, interpreted, and governed by the laws of the State of Ohio. The venue for the adjudication of any matter under this MOU shall be the Warren County Court of Common Pleas in the State of Ohio.  The Parties expressly waive their rights to remove any action to enforce this MOU to any other state, local or federal court. 

i. This MOU may be executed in two or more counterparts, each of which will be deemed to be an original copy and all of which, when taken together, will be deemed to constitute one and the same agreement.  The exchange of copies of the MOU and of signature pages by facsimile or electronic transmission will constitute effective execution and delivery of this MOU as to the Parties hereto and may be used in lieu of the original MOU for all purposes.  Signatures of the Parties by facsimile or electronic transmission will be deemed to be their original signatures for all purposes.

9.
Execution.
KINGS LSD:

IN EXECUTION WHEREOF, this Kings Local School District, has approved and caused this MOU to be executed on the date stated below by Mike Mowery, its Treasurer, and authorized to act on its behalf in accordance with ___________________, dated ___________ . 
SIGNATURE: 




NAME:






TITLE: 






DATE: 






Approved as to form by:

WARREN COUNTY AUDITOR:

IN EXECUTION WHEREOF, the Warren County Auditor, Nick Nelson has caused this MOU to be executed on the date stated below. 







SIGNATURE: 





NAME: Nick Nelson





TITLE: Warren County Auditor



DATE: 






Approved as to form by:

VILLAGE:


IN EXECUTION WHEREOF, the Village of South Lebanon, has caused this MOU to be executed on the date stated below by Gary Vidmar, its Village Administrator, and authorized to act in accordance with Resolution No. 2013-05, dated Apr. 22, 2013.







SIGNATURE: 










NAME: Gary Vidmar









TITLE: Village Administrator






DATE: 



This instrument was prepared 
and approve as to form by:

BRUCE A. McGARY

VILLAGE SOLICITOR

SOUTH LEBANON, OHIO
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