VILLAGE OF SOUTH LEBANON
MEMORANDUM


TO: 		Mayor and Council

FROM:	Gary Vidmar, Village Administrator

[bookmark: _GoBack]RE:	Memorandum 40, Public Improvements in Shepherd’s Crossing Subdivision

DATE:	August 18, 2014

This memorandum reports on the status of the public improvements in Shepherd’s Crossing Subdivision.

Background
I have recently reported to Council about a potential problem with the completion of the public improvements in the Shepherd’s Crossing Subdivision.  This memorandum provides more detailed information regarding the current status of the public improvements.

The Subdivision is comprised of 29 residential lots plus one lot designated for storm detention.  Village records seem to indicate that the Drees Company began buying lots from Mr. Wash Pennington, the developer of Shepherd’s Crossing, and building homes in the Shepherd’s Crossing Subdivision in early 2012.  As of this date, there are nine empty lots, two houses under construction and seventeen occupied homes.  The public improvements have not been completed and accepted and dedicated by the Village.  Thus, pursuant to the Village’s Subdivision Regulations, maintenance of the public improvements is the responsibility of the developer.

On June 2, 2014, I issued a notice to Mr. Pennington regarding the poor condition of the existing pavement and asked him to repair the pavement in compliance with the Village’s standards by no later than June 20th.  I also notified Mr. Pennington that the number of completed homes in the Subdivision satisfies the Village’s criteria for completion of the public improvements.

Approximately two weeks after sending this notice, I was contacted by Mr. Dillard Pennington.  Dillard is Wash Pennington’s brother.  In our phone conversation, Dillard explained that Wash Pennington is suffering from Alzheimer’s disease and is unable to conduct any business matters.  Dillard further explained that he has offered to provide limited assistance to Wash and his family on matters regarding Shepherd’s Crossing.

On June 25th, I met at the site with Dillard and a representative from Diggit Excavating, Inc. to inspect the condition of the road and other visible public improvements.  Diggit is the sitework contractor that installed the existing public improvements under a contract with Wash Pennington.  During our meeting, Dillard asked Diggit to submit a proposal to complete the public improvements.

Shortly after my meeting with Dillard, I ordered Choice One Engineering, the Village Engineer, to inspect the public improvements and prepare a punch list.  This punch list and Choice One’s estimated cost to complete the public improvements accompanies this memorandum.  As can be seen from the Engineer’s estimate, the estimated cost to complete the public improvements is $135,996.00.

Later, while researching Village files for this project, I found a copy of a Subdivision Bond that was issued to Wash Pennington by Luxon Insurance Company on August 1, 2005 for an amount of $48,822.00.  Thus, there is a deficiency of $87,174 between Choice One’s estimated cost and the amount of the bond.  

On August 7th I met with Mr. Tyrone Borger to discuss the developer’s obligation to complete the public improvements.  Mr. Borger is legal counsel for Wash Pennington.  Mr. Borger indicated that Wash presently does not have the financial resources to fund the entire cost to complete the public improvements and that Wash’s poor health adds to the dilemma facing Mr. Pennington with respect to his obligation to complete the public improvements.

Analysis
Mr. Bruce McGary and I are attempting to identify ways to fund the deficiency between the bond amount and the actual cost of the public improvements should Wash Pennington be proven to be insolvent and unable to fund the entire cost.  Furthermore, I have asked Choice One to solicit quotes for completion of the public improvements from at least two contractors for the purpose of validating the Engineer’s estimate.  I expect to receive these proposals sometime very soon.

On August 15th, following directions I received from Mr. Bruce McGary, I issued a default letter to Wash Pennington, a copy of which accompanies this memorandum.  This letter notifies Mr. Pennington that he is in default of his obligations to the Village as the developer of Shepherd’s Crossing Subdivision to complete the public improvements in accordance with Village standards.  This notice gives Mr. Pennington 14 days from the date of receipt of the notice to cure the default, unless Council grants an extension of time to this 14 day period or declares that Wash is not in default of his performance obligations during the August 21st Council meeting, or a special Council meeting held anytime during this 14 day “cure” period.

Policy Options
Council may grant a time extension to Wash Pennington to complete the public improvements, may declare that Mr. Pennington is not in default of his obligations, may schedule a special meeting at a later date during the 14 day cure period or may take no action.

Fiscal Impact
Not applicable

Legislative Process
Not applicable.

Recommendation
Village Staff recommends Council to take no action, thus accepting the 14 day cure period Staff gave to Mr. Pennington in the default letter.

Attachment
Village Engineer’s Punchlist
Village Engineer’s Estimate
Default Letter

