


VILLAGE OF SOUTH LEBANON
MEMORANDUM


TO: 		Mayor and Council

FROM:	Gary Vidmar, Village Administrator

RE:	Memorandum 25, Village Water Tower Maintenance

DATE:	June 2, 2014

This memorandum reports on the status of a maintenance contract that exists between the Village of South Lebanon and Phoenix Tank Services for the long-term maintenance of South Lebanon’s water tower.

Background 
On October 13, 1994, Village of South Lebanon Mayor A. E. Shepherd signed a Long-Term Repainting and Maintenance Contract with Phoenix Tank Services, a Division of Phoenix Fabricators and Erectors, Inc. (the “Contract”), a copy of which accompanies this report.  After signing the Contract, the Village began paying Phoenix $726.25 per month ($8,715/year) for the repainting and maintenance of the water tower.  

On July 3, 2007, the Village was notified by a letter that Phoenix had entered into an assignment agreement with Utility Service Co., Inc. on June 29, 2007.  A copy of this letter is attached to this report.  According to the terms of this assignment agreement, USC Tank Services (“USCTS”), a division of Utility Service Co., became responsible to South Lebanon for providing the future repainting and maintenance needs of the water tower according to the terms of the 1994 Contract.  

In 2008, the monthly fee for services provided by the Contract increased to $825.00 ($9,900/year) and in September of 2013 the monthly fee increased to its present rate of $960.47 ($11,525.64/year).

I became aware of this Contract for the first time in October of 2013 when Village Staff was contacted by a representative from USCTS to schedule its annual inspection of South Lebanon’s water tower.  After finding the Contract file and conducting more research into this matter, I discovered some information which has me greatly concerned.

1. The Contract does not stipulate an expiration date.  Thus, it has an indeterminable term subject to the cancellation clause.

2. The Contract does not provide for an assignment.  

3. I found two inspection reports in the Village’s file dated October 27, 1999 and October 1, 2000.  The Contract required Phoenix to annually inspect and service the tank.  After noticing the missing inspection reports, I immediately contacted USCTS and requested inspection reports for each year since 2007 when USCTS signed the assignment agreement with Phoenix.  On January 24, 2014, I received written reports from USCTS for the inspections conducted by USCTS in 2008, 2011 and 2013.  However, USCTS told me they did not have record of any inspections in the years 2007, 2009, 2010 and 2012. 

In February, I was contacted by a representative from USCTS by the name of John Sullivan and notified that the water tower was scheduled for an interior paint renovation in 2014.  Mr. Sullivan wanted to schedule the painting work to be done as soon as weather permitted.  In March, before I had an opportunity to schedule the interior tank painting with Mr. Sullivan, I was contacted by another representative with USCTS by the name of Daryl Bowling for the purpose of scheduling a meeting to review the current status of the Contract before we scheduled the tank painting.

Tony Ledford and I met with Mr. Bowling on March 4th.  At this meeting Mr. Bowling reviewed the Contract with us and explained, among other things, that the Contract refers to a D-102-78 AWWA interior painting specification.  According to Mr. Bowling, D-102-78 is a 1978 specification that has been revised and updated numerous times subsequent to publication of the 1978 edition.  He went on to say that USCTS would not perform the interior coating work according to this specification because it is no longer recognized by the American Water Works Association (AWWA) as an acceptable coating system.  He also stated that USCTS was unwilling to paint the interior of the tower without additional compensation from South Lebanon because the specification is outdated.  Moreover, he explained that the monthly charges that have been paid by South Lebanon between 1994 and now are not nearly sufficient to cover the cost of repainting the tower interior according to the current AWWA standards.  At the conclusion of the meeting, Mr. Bowling promised to submit a proposal to me within two weeks for the cost of the interior painting that would meet current industry standards.

[bookmark: _GoBack]We did not hear from Mr. Bowling again until I met with him on May 15th.  At this meeting Mr. Bowling submitted a proposal for a new 15 year service contract between South Lebanon and USCTS to provide the long-term repainting and maintenance of the water tower in accordance with current AWWA specifications.  This proposal, a copy of which is attached to this report, would increase South Lebanon’s monthly charge from its current amount of $960.47 to $86,500 per year for the years 2014 – 2020; $47,400 per year for years 2021 to 2023; $52,550 per year for years 2024 – 2026; and $58,300 per year for year 2027.  

Analysis
The D-102 painting specification was created by a joint committee of the AWWA and the New England Water Works Association (NEWWA) in 1952.  It is considered to be the standard specification used for coating steel water-storage tanks.  The D-102-78 specification that is referenced in the Contract was the third edition and it was approved by the AWWA in 1978.  This standard was subsequently withdrawn in 1991.  The D-102 specification was reissued as the fourth edition in 1997.  The fifth edition was approved and issued in 2003 and the fifth edition was approved and issued in 2006.  The current edition was approved in 2011.

I asked Mr. Bruce McGary, the Village Solicitor, to review the Contract and the assignment notice. After reviewing these documents, Mr. McGary had the following comments:

1. The Contract does not provide for an assignment.

2. The vendor may be in breach of the Contract if they have not annually inspected, annually cleaned and removed mud/silt/other accumulations that “might be harmful to the water storage tank or its contents”.  The latter is subjective and the Contract does not state who makes this determination.

3. The Contract sets forth the industry standard the vendor is obligated to provide.  The Contract does not allow for the industry standard, “as amended” to become part of the Contract obligation. The 3rd from last paragraph on page 2 of the Contract states if a matter is a future mandated environmental requirement which causes significant changes in the cost of the tank maintenance, this is cause for the parties to modify the Contract.

4. On the issue of USCTS having to provide the current industry standard at no additional cost to South Lebanon, Bruce’s view is that this a losing cause.

5. If there has been a breach of contract that contributed to South Lebanon incurring additional costs, this may be worth pursuing.  Moreover, the target should be Phoenix Tank Services AND USCTS.

I am taking steps to contract with a separate company to inspect the existing interior and exterior conditions of the tank and make recommendations to the Village for any repairs and painting that should be done.

Policy Options
Not Applicable

Fiscal Impact
This issue could have a dramatic impact on South Lebanon’s water fund depending whether or not South Lebanon can enforce the terms of the Contract with Phoenix and/or USCTS.  The estimated cost to repaint the interior of the 750,000 gallon tower in accordance with the current AWWA standards is in the range of $100,000.

Legislative Process
Not Applicable

Recommendation
This report is intended for informational purposes only.  No action is requested from Council at this time.

Attachments:  
Long-Term Repainting and Maintenance Contract
Assignment Letter
	



