


VILLAGE OF SOUTH LEBANON
MEMORANDUM

TO: 		Mayor and Council

FROM:	Gary Vidmar, Village Administrator

RE:	Memorandum 3, Executive Summary of the Water Agreement with the City of Cincinnati and the Proposed Amendment to the Water Agreement

DATE:	January 16, 2014

This memorandum reports on certain aspects of the wholesale water service agreement between the City of Cincinnati and the Village of South Lebanon (the “Water Agreement”) and the First Amendment to the Village of South Lebanon Wholesale Water Agreement proposed by the City of Cincinnati (the “Amendment”).


EXECUTIVE SUMMARY

The Water Agreement was signed on June 3, 2010 and the Village began receiving wholesale water service from the City of Cincinnati on December 21, 2011 after construction of the piping and metering required to connect the two systems was completed.  The Village received its first rate increase of 8.5% from Cincinnati on January 1, 2012.

Water Agreement
Mr. Bruce McGary and Staff have done a complete evaluation of the Water Agreement and identified a large number of major concerns that were presented in the Analysis of the Water Agreement dated December 31, 2013.  This analysis was given to Council in the January 2nd Council packet.  Mr. McGary and Staff now want to focus attention on a few particular items in the Water Agreement for which there seems to be no logical explanation.

1. The projections of the Village’s future water consumption that were used as the basis of the Daily Consumption Requirements described in Section 11B of the Water Agreement were compiled in 2008 and 2009 before the true effects of our country’s recession that began in 2007 were fully understood.  However, by June of 2010, when the Water Agreement was signed, the country was fully rooted in the “Great Recession”.  At the time of the signing, development of the Village’s new residential subdivisions south of the Little Miami River had come to a standstill and many of the properties were in foreclosure, Bear Creek Capital was bankrupt, the Rivers Crossing development was in foreclosure, and it was obvious that the “Life Style” Center proposed by Bear Creek and the development of the former Siemens property were dead.  Thus, the projections outlined in Section 11B and Exhibit B of the Water Agreement were no longer valid at the time it was signed.  

In Table 2 of its PowerPoint presentation given to Council on January 2nd, Choice One Engineering estimates that South Lebanon will be required to pay almost $9,000,000 to the City of Cincinnati during the 40 year life of the Water Agreement to satisfy the “take or pay” penalty fees required by the Agreement based upon today’s realistic estimates of the Village’s water consumption during this period.  This is an average of $225,000 per year that must be paid out of the Water Fund.  Village Ordinance 2012-14 provides water rate increases for Village water customers each year between 2012 and 2016.  Nevertheless, if no action is taken to further increase water rates or amend the Water Agreement, the Village Engineer projects the Village Water Fund will go broke sometime in 2015.

2. Pursuant to Section 11A of the Water Agreement, Cincinnati City Council fixes the charges for water provided to the Village.  The South Lebanon Village Council has no say in fixing the charges.  Since the execution of the Agreement in 2010, the water rate paid by South Lebanon to the City of Cincinnati has increased by 21.25% (8.5% in 2012, 7.25% in 2013, and 5.5% in 2014).  According to documents Staff has found in Village files, during the negotiations leading up to the final draft of the Water Agreement, Cincinnati offered to use the Consumer Price Index (“CPI”) as the basis for its annual rate increases.  (For comparison, the CPI index has increased by approximately 6.2% during the same period.) However, the majority of Village Council that voted to adopt the Water Agreement in 2012 evidently preferred that Cincinnati City Council adjust the Village’s water rates.  

3. In 2012, Council adopted four separate Ordinances to overcome losses in the Water Fund that occurred between 2010 and 2012 as follows:  
· Ordinance 2012-11: Authorized the Village to use $68,985 from the General Fund to make a Water Fund loan payment to LCNB.
· [bookmark: _GoBack]Ordinance 2012-12: Authorized the Village to use $42,000 from the Utility and Maintenance Improvement Fund to pay matching funds for two Water Fund grants.
· Ordinance No. 2012-13: Moved compensation of certain Village employees from the Village Water Fund to the General Revenue Fund.  
· Ordinance No. 2012-14: Increased the Village’s water rates for its customers by 19% in 2012, and 3.5% in each of the years 2013, 2014, 2015 and 2016.  
Without these four Ordinances the Water Fund would most likely have gone broke before the end of 2012.  Nevertheless, it must be recognized that any use of the Village’s General Revenue Fund to supplement the Water Fund places an unjust burden on taxpayers in the Village that are not water customers.

4. Documents found in the Village’s files indicate that, on July 15, 2009, the Warren County Sanitary Engineer submitted a verbal quote to the Village’s former Administrator for a wholesale water service rate of $1.60 per 1,000 gallons.  This compares to the rate initially charged by Cincinnati to South Lebanon pursuant to Section 11A of the Water Agreement which was $1.99 per 1,000 gallons.  The Warren County proposal had no stipulations for annual water consumption requirements whereas Cincinnati has substantial consumption requirements that increase significantly over the life of the Agreement.  The former Village Administrator reported this information to the Mayor and Village Council in a memorandum dated July 24, 2009.  On October 8th, the Warren County Water and Sewer Department sent a written proposal for wholesale water service to the Mayor and Council members.  In this written proposal, the County quoted a price of $15,000 for South Lebanon’s share of the capital cost associated with the construction of a new metered interconnection to the County’s water system.  In comparison, the City of Cincinnati is charging the Village $200,000 to help defray the cost of Cincinnati’s water connection construction pursuant to Section 11B of the Water Agreement.  There was no index for future rate increases proposed by Warren County in its quotation, but the County proposal emphasized that annual rate increases from Warren County to County water customers had averaged 1.7% annually during the previous 10 years, substantially less than the annual rate increases set by Cincinnati City Council for the Village between 2010 and 2014.  [For comparison, we now know the actual increases by Warren County for its water customers since 2010 total 7.0% (1% in 2010, 3% in 2011, 0% in 2012 and 2013, and 3% in 2014)]. 
 
5. According to documents found in the Village’s files, the Village’s water treatment plant, now sitting idle, had a rated capacity of 800,000 gallons per day.  This capacity would have been more than sufficient to serve the Village’s projected water consumption needs far beyond the 40 year term of the Water Agreement, according to figures in Exhibit B of the Water Agreement.  

During the research of the Water Agreement, Staff learned that, in 2009, Public Works discovered that the sand filter media in the treatment tank located in the Village’s water treatment plant had become “cemented”.  That is to say, the filter media had turned into a solid material.  Proposals received by Village Staff at the time estimated that it would cost between $60,000 and $75,000 to remove and replace the sand.  Staff and Council determined this cost to be excessive and the water treatment plant was taken out of operation.

As it turns out, the estimated cost to remove and replace the sand in order to keep the treatment plant in operation would have been a reasonable price to pay when compared to the premium cost the Village is paying for Cincinnati water while the Village’s treatment plant, well field and pumping equipment are closed down.

Proposed First Amendment to the Water Agreement
In August of 2013, Staff began having conversations with representatives from Greater Cincinnati Water Works (“GCWW) about amending some of the terms of the Water Agreement due to circumstances beyond South Lebanon’s control.  These conversations have resulted in a preliminary proposal submitted by GCWW that includes the following changes to the terms of the Water Agreement:

1. The daily/annual water consumption requirements will be reduced beginning in the year 2013.  Nevertheless, in spite of the fact that the consumption requirements proposed in the Amendment are much lower than the requirements of the Water Agreement, especially during the next five years, based upon Choice One’s estimates for the Village’s annual water consumption during the next 40 years, the Village would not be able to satisfy the reduced consumption requirements beginning in the year 2020.  The “take or pay” penalty costs over the life of the amended Agreement would add up to more than $6,000,000.  While this is less than the $9,000,000 penalty expected to be charged to the Village pursuant to the Water Agreement, it is still an enormous amount that the Village’s Water Fund could not sustain without significant water rate increases to South Lebanon’s water customers.

2. The term of the Water Agreement is 40 years.  The Amendment extends this term by 10 years to the year 2058.
3. Cincinnati will waive the 5.5% rate increase that was scheduled to be charged beginning in January of 2014.  The water rate will remain at $1.80 per ccf until July 1, 2014.  On July 1, 2014, and on each July 1st in subsequent years of the amended Agreement, the rate charged by Cincinnati to South Lebanon shall be increased in accordance with the percentage change, if any, in the CPI Index experienced between January 1st and December 31st of the immediately preceding calendar year.

4. In addition to the five annual payments of $33,333 required by the Water Agreement to assist with defraying a portion of Cincinnati’s initial capital cost, pursuant to the terms of the Amendment, South Lebanon would be charged $33,333 for an additional four years for an additional total of $133,332 and a total payment of $300,005 over nine years. 

In conclusion, from the research Staff has done of documents found in the Village’s files pertaining to this matter, it appears that the principal reason Village Council chose the City of Cincinnati to furnish wholesale water service to South Lebanon was because Cincinnati’s water is softened.  Unfortunately, the proposed Amendment alone is not sufficient to completely overcome the enormous cost the Water Agreement will impose upon the Village Water Fund each year for the life of the Agreement.

Recommendation
This memorandum is for reporting purposes only and Staff is not requesting any action from Council at this time.  However, the City of Cincinnati has given the Village a deadline of February 14th to adopt legislation approving the proposed Amendment.  Should the Village fail to meet this deadline, Mr. Carel Vandermeyden, Chief Engineer for Greater Cincinnati Water works, has stated that Cincinnati may withdraw the proposed Amendment and revert to the existing terms of the Water Agreement.  Therefore, Staff requests Council to provide further direction regarding the proposed Amendment.

Attachment
First Amendment to the Village Wholesale Water Service Agreement





