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This is an evaluation of the 2010 Water Service Agreement between the City of Cincinnati and the Village of South Lebanon dated June 3, 2010 (the “Contract”).  The Village Solicitor provided the analysis as-to-form and the Village Administrator provided the analysis as-to-substance.

Comments As-To-Form:

Sec. 2 (A): The initial term of the contract is for 40 years, with automatic renewal for successive 10 year periods without action on part of the Village Council to terminate the Contract 18 months prior to the end of the preceding term. 

I would have advised the Village Council to not agree to such a lengthy term without a termination clause without cause, or to agree to shorter terms with renewal rights to be elected by the Village Council.  Further, I would have further advised Council to remove the automatic renewal provisions, and replace with a right to renew upon future action of the Village Council. 

Sec. 2 (B): Upon default of a material provision of the contract, law or regulations, the defaulting party has 180 days to cure such default, however, should the Village be in default and fail to timely cure, the Village is required to pay all resultant damages which may include “all” of the City of Cincinnati’s costs, including any principal and interest incurred by the City of Cincinnati through the date of default, as well as principal and interest incurred by the City of Cincinnati on behalf of the Village for any capital improvements. 

There is no attempt to quantity the “resultant damages”, and there is no parity in defining what constitutes a default by the City of Cincinnati and describing the damages to which the Village would be entitled to in such event. This is an unknown contingency that should be quantified (even now), and perhaps should be identified as a Contingent liability reported in response to the audit letter request from the independent auditor each time the Village is audited.   

Sec. 5 (A): The Village granted the City of Cincinnati the exclusive right to provide wholesale water service to the Service Area.

What happens if the Village cannot financially afford to purchase water from the City of Cincinnati? To reiterate, there is no termination clause without cause, or for cause based on conditions favorable to the Village. The Village is precluded from seeking other water service providers for the 40 year term, without the consent of the City of Cincinnati so the Village is at the Cincinnati City Council’s mercy.  

Sec. 6 (A): Minimum daily consumption increases per the Schedule in Exhibit B. 

This provision does not contemplate anything other than increases due to anticipated increase in demand for water supply, however, this does not contemplate stagnant or decrease in demand, thus, there is no contingency for adjusting or modifying the minimum daily consumption. Also see Sec. 11 (B) below. 

Sec. 11 (A): Cincinnati City Council fixes the charges for water, with future rate increases to the Village determined unilaterally by Cincinnati City Council. 

This provision usurps the legislative authority of the Village Council to fix rates and allows Cincinnati City Council to indirectly raise the usage rates of the residents of the Village. 

Sec. 11 (B): Imposition of a penalty for under consumption of the Daily Consumption 

Requirements Schedule [Exhibit B].

To reiterate, Schedule B does not contemplate stagnant or decrease in demand, thus, there is no contingency for adjusting or modifying the minimum daily consumption and the Contract imposes a financial penalty in such event. This may also need to be identified as a Contingent liability reported in response to the Audit letter request from the independent auditor each time the Village is audited.   

Sec. 11 (C): The Village agrees to pay $200,000 in 5 installments to defray a “portion” of the City of Cincinnati’s initial costs associated with the Agreement.”


There is no schedule or other itemization of costs to substantiate the “portion” of initial costs. This should have been requested (and should be now). 

Sec. 12 (D): Allows the Mayor to enter an MOU to determine the scope, cost and schedule for additional operational and capital improvements to be paid by the Village. 

I would have advised the Village Council to not agree to a provision allows the Mayor to act unilaterally without further legislative enactment by the Village Council. 

Sec. 14: The Contract may be assigned without consent of the Village Council.

I would have advised the Village Council to not agree to such provision. I would have recommended a provision requiring the consent of the Village Council in order to assign the Contract. 

Sec. 18.: Any controversies shall be litigated in federal or state court in Hamilton County.

I would have advised Council not to agree to such provision. Stipulating to Hamilton County as the exclusive venue will cost the taxpayers of the Village substantially more in legal expenses to litigate disputes in Cincinnati, as well as the inconvenience of the Village’s staff and witnesses having to travel to Cincinnati. 

I am concerned mostly about the penalty provision in the Contract. I am uncertain how the State Auditor would view any substantial penalty being paid for under consumption based on future projections of increasing demand when the Council approved this Contract without any contractual provision for adjusting the minimum daily consumption schedule. Removing this contingent liability is paramount.  
Comments As-To-Substance:

Sec. 4: All areas annexed into the Village to which South Lebanon has water service rights shall automatically be incorporated into the South Lebanon water service area and incorporated into the Service Area map shown in Exhibit A of the Contract.

I would not have given the City of Cincinnati exclusive rights to provide the wholesale water service to any areas incorporated into the Village in the future without the opportunity for the Village to determine if there is a more desirable and economical source of water.

Sec. 5(F): South Lebanon shall close down all existing wells.


This provision does not address the Village’s desire to lease its well to another user.

Sec. 6(G): The City of Cincinnati shall grant ownership of the 12 inch water main on the discharge side of the water meter to SR 48 after the retirement of all debt and obligations related to the construction of this water main.
This provision does not indicate the amount of the debt and obligations related to the construction of the water main nor the period of time within which this debt is expected to be retired.

Sec. 11(A): Cincinnati City Council fixes the charges for water, with future rate increases to the Village determined unilaterally by Cincinnati City Council.
The water rate increases adopted by Cincinnati City Council subsequent to the execution of the Contract and applied to the Village’s water rate billed by the City of Cincinnati were as follows:



Effective 4/2/10
3.00%



Effective 1/1/11
No increase

Effective 1/1/12
8.50%

Effective 1/1/13
7.25%

Effective 1/1/14
5.50%

I would have recommended using a more objective gauge to adjust future water rate increases such as the Consumer Price Index (CPI).  For example, the CPI indexes for the period between 2010 and 2012 was as follows:


2010


1.5%


2011


3.0%


2012


1.7%

Sec. 11(B):  The required annual water consumption amounts listed in Exhibit B of the Contract were apparently based upon the growth of the Village that was anticipated when the Contract was drafted in 2009, including the construction of a Lifestyle Center by Bear Creek Capital along SR 48 and the development of available land on the south side of the Little Miami River.
When the Agreement was executed on June 3, 2010, it was known that Bear Creek Capital was struggling and would likely be unable to complete the Lifestyle Center that was contemplated.  It was also known that the annexation agreement which incorporated the Ritchey property into the Village on the south side of the Little Miami River prevented the Village from adding the residents of the future homes to be built in this area to the Village’s water service area.  As a consequence, the number of customers expected to be added to the water service area and the resulting minimum annual water consumption amounts stipulated in the Contract will never be achieved by the Village.  There is a substantial penalty that must be paid by the Village at the end of each year of the 40 year Contract for not achieving the minimum consumption amounts.

Sec. 12(C): At the time the Contract is executed, the Village and the City of Cincinnati shall meet to discuss water quality requirements for the Village’s water service area to determine if improvements or modifications are required by the Village to meet OEPA water quality requirements.

There is no evidence in the Village’s files that gives me any indication whether such a meeting was held to discuss the water quality requirements.  According to documents I found in the Village’s files, the primary reason Village Council chose the City of Cincinnati to be the Village’s water service provider, was the quality of the City’s softened water.  Yet the Contract does not establish any criteria that defines the quality of the water furnished by the City of Cincinnati to the Village, including hardness levels.
